STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 18,413
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
establishing the amobunt of the spend-down that he nust incur
in order to be eligible for the Medicaid program The issue
is whether the petitioner should get “working-disabl ed”

di sregards to determ ne his countable income in the spend-

down program

FI NDI NGS OF FACT

1. The petitioner has been a Medicaid recipient for
sonme tinme under “working disabled” rules. This neans that he
has a total i1incone under 250 percent of the poverty line and
is allowed disregards for all of his earned incone and $500
of his Social Security benefits when figuring his countable
income. That incone is then conpared to the incone test used
for all persons in Mudicaid.

2. I n January of 2003, the petitioner received a snal

cost of living increase in his Social Security benefits.
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Based on this incone, PATH recal culated his eligibility for
Medi caid and determi ned that he was $7.00 over the limt for
Medicaid eligibility under the “working disabl ed” category.
The petitioner does not dispute this determ nation.

3. On March 7, 2003, PATH notified the petitioner that
his Medicaid woul d be term nated after March 31, 2003 based
on this increase in incone. He was also notified that
pursuant to Medicaid rules, he could re-establish his
Medicaid eligibility if he incurred a certain anmount of
nmedi cal expenses in the next six nonths, known as a “spend-
down”. PATH notified the petitioner that his spend-down
anount woul d be $4, 459.50.1!

4. In cal culating his spend-down anmount, PATH used a
nmet hodol ogy to find his countable incone which is enployed in
the traditional Medicaid category, not in the “working-

di sabl ed” category. PATH counted all of the petitioner’s

Soci al Security income of $1,293 minus a $20 standard

1 PATH originally notified the petitioner that the amount woul d be
$4,107.30. On April 3, 2003, the petitioner was notified that the
original calculation had been in error because he had received deductions
for the paynent of Medicare prem unms and shoul d not have because he is
not a Medi care recipient.
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unearned i ncone deduction. It also counted his earned incone
m nus certain incone deductions used for persons in the
traditional Medicaid program to reach a countable total of
$236. 25 for his earned incone. The countable unearned and
earned i nconme conbined resulted in a total countable nonthly
i ncome of $1,509.25. That anpbunt was conpared to the nonthly
protected incone limt (PIL) for an individual receiving
Medi caid of $766 per nonth. The nonthly anount by which his
count abl e i nconme exceeded the PIL was determined to be
$743.25. That anmount was multiplied by the six-nonth
accounting period to obtain the spend-down figure of
$4, 459. 50.

5. The petitioner disputes the nethod of cal cul ation
used by PATH. He says that he should receive the “working
di sabl ed”, not the traditional Medicaid disregards when his
spend-down is calculated. |If this nethodol ogy is enployed,
$500 of the petitioner’s unearned Social Security incone
woul d be disregarded in addition to the $20 standard
deduction for a countabl e unearned incone of $773. None of
his earned i ncone woul d be counted so $773 woul d be the total
countabl e income. The anmount by which $773 exceeds the PIL

of $766 per nonth is $7. That anobunt multiplied by the 6-
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nonth period is $42 which is the amount of spend-down he

feel s he should have to neet.

ORDER’

The matter is remanded to all ow DCF to consi der whet her
it will change its rule prohibiting working deductions in the
spend- down programand to notify the petitioner of its
deci si on.

REASONS

Pursuant to authority given to it under Section 4733 of
the United States Bal anced Budget Act of 1997, 42 USC 8§
1396a(a) (10) (A (ii)(XI11), and the Vernmont Omi bus
Appropriation Act of 1999, Public Law 62, Section 121 (H. 544)
PATH (now DCF) opted to cover a new category of individuals

in the Medicaid program known as “working di sabl ed” persons

2 The recommendation in this matter was originally provided to the Board

i n August of 2003. That recomrendati on was that PATH shoul d be reversed
because the regulation that it originally relied on, MI02, contained no
provi sion prohibiting the use of earnings and SSDI disregard for
spenddown purposes. The matter was never heard by the Board because the
parties requested several continuances. In February of 2003, PATH asked
for reconsideration, submtting an entirely new argunment and the matter
was remanded to the hearing officer at that tinme to consider the new
argunents and any response that mght be submtted by the petitioner. A
new reconmendati on was issued in favor of PATH which was approved by the
Board on July 16, 2004. After the petitioner informed the Board that he
had not received tinely notice of the Board' s July neeting, the matter
was reopened and schedul ed for hearing again. After a hearing before the
Board on COctober 1, 2004, the matter was remanded for further argunent by
the petitioner who said he had m sunderstood the Board s authority to
hear | egal argunent at this stage. Follow ng new | egal menoranda
submtted by the parties, a new recommendati on was i ssued.
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and duly pronul gated regul ati ons governi ng that new category
in January of 2000.

At the time of PATH s original decision in this case,
the regul ation covering this category was found at MO0O0O(16).
On August 3, 2003, during the pendency of this appeal, PATH
reorgani zed its regul ations and that coverage category i s now
found at M200.24 and reads as foll ows®:

The follow ng individuals are eligible for SSI-rel ated
Medi cai d as categorically needy.

(b) Working people with disabilities — Individuals with
disabilities who are working and otherw se eligible
for SSI-related Medi caid except that their net
i ncone:

(i) 1is below 250 percent of the federal poverty
| evel associated with the applicable famly
size; and

(11) does not exceed either the Medicaid protected
i ncome | evel for one or the SSI/AABD paynent
| evel for two, whichever is higher, after
di sregarding the earnings and up to $500 of
social security disability insurance benefits

3 The new regulations will be used in this recommendati on as they cane
into effect during the petitioner’s six nonth certification period,
contain no new provisions (only a reorganization of old ones), and the
petitioner has continued to receive benefits pending this appeal far past
the period of their enactnent.
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(SSDI') of the individual working with
di sabilities.

Ear ni ngs and SSDI shall not be
di sregarded for applicants with spenddown
requi rements.* (Emphasis supplied.)

The petitioner who has been determ ned to be di sabl ed by
the Social Security Adm nistration and who is al so working
was a beneficiary of this new optional coverage. He received
Medi cai d because he was able to disregard all of his earned
i ncome and $500 of his Social Security which brought him
under the Medicaid |imt (“protected inconme level” or “PIL")
for his househol d size.

When the petitioner’s Social Security income increased
in 2003, the petitioner was notified that he would no | onger
be eligible under the above category because after the
deductions allowed in the regulation he was still over the
l[imt (the “PIL"). The petitioner was notified that he could
be enrolled in the “nedically needy” program which allows him

to becone eligible for Medicaid by “spending down” his incone

to the PIL level by incurring nedical expenses.

4 The final requirement in bold was not contained in the original MO00(16)
whi ch was superseded by this regulation. However, that sane requirenent
was found in another regulation in effect at that tinme, M40, which
provided that “[1]n determining eligibility for an assistance group with
a wor ki ng di sabl ed menber, earnings and SSDI shall not be disregarded
when the group must neet a spenddown requirerment.” That regul ati on was

al so superseded on August 1, 2003 but the quoted restriction was fol ded
into the current cited regul ati on above.
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DCF s regul ations all ow persons whose incone is over the

PIL to becone eligible for Medicaid as part of the “nmedically

needy” program The net hodol ogy enpl oyed to determ ne

eligibility provides for the disregard of incone based on

incurring certain nedical expenses as set forth in the
foll ow ng regul ati ons:

The foll ow ng spenddown . . . provisions apply to
i ndi vidual s requesting SSl-related . . . Medicaid.
They are cal cul ated using an accounting period of
si X nont hs.

When a Medicaid group’s total countable incone or
resources exceed the applicable income or resource
standard for eligibility after allocations are nade,
excl usions and disregards are applied, a person
requesting Medi caid nay use spenddown provisions to
attain financial eligibility.

MA00

and

| ndi vi dual s who pass all nonfinancial eligibility tests
may qualify for Medicaid coverage by spendi ng down the

i ncone or resources in excess of applicable maxi nuns.

Spendi ng down is the process by which a Medicaid group
i ncurs all owabl e expenses to be deducted fromits incone

or spends resources to neet financial eligibility
requirenents.

Ma10

An i ncome spenddown is the anount of qualifying nedical

expenses a Medicaid group nust incur to reduce its
i ncome to the maxi num applicable to their Medicaid

coverage category. The departnent determnes that a

person requesting Medicaid with excess incone has passed
the incone test upon proof that the Medicaid group has
paid or incurred nedical expenses . . . at |east equal
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to the difference between its countable incone and the
appl i cabl e i ncome maxi mum for the accounting period.

MA12

The above regul ati ons governing the nedically needy
“spend- down” program contain no special inconme disregards for
wor ki ng persons. The regul ation at M00. 24 specifically
prohi bits using the disregards fromthe categorical *“working
di sabl ed” programin the “nedically needy” spenddown program
It is clear that DCF s regul ations do not allow the incone
di sregards used in the working disabled programto be used in
calculating eligibility for the “spend-down” program DCF
has followed this regulation in calculating the petitioner’s
continued eligibility for Medicaid. The result for the
petitioner is that even though he is only $7 over the PIL for
t he worki ng di sabl ed program w thout the disregards the
petitioner rnust incur over $4,000 in the spend-down program
in order to be eligible for Mdicaid.

The argunent made by the petitioner is that DCF s rul es
conflict with both the federal and state | aws regardi ng
eligibility for “working disabled prograns” and shoul d be
declared invalid. The federal |aw establishing the program
was adopted in 1997 and provides as foll ows:

A state plan for nedical assistance nmust provide for
maki ng nedi cal assistance at the option of the state, to
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any group or groups in individuals described in Section
1396d(a) (1) of this title, to any reasonabl e categories
of such individuals who are not individuals described in
clause (i) of this subparagraph but who are in famlies
whose inconme is |less than 250 percent of the incone
official poverty line (as defined by the Ofice of
Managenent and Budget, and revised annually in
accordance with section 9902(2) of this title)
applicable to a famly of the size involved, and who but
for earnings in excess of the |limt established under
Section 1396d(q)(2)(B) of this title would be considered
to be receiving supplenmental security inconme (subject
notwi t hstandi ng section 13960 of this title, to paynent
of prem unms or other cost-sharing charges (set on a
sliding scale based on incone) that the State may

determ ne.)

42 USC § 1396a(a) (10) (A) (ii)(Xi11)

This statute allows states at their option to cover
persons who are working so long as their net incone is no
nore than 250 percent of the federal poverty level. (This is
a much higher level than traditional disabled Medicaid
reci pients whose eligibility is tied to SSI eligibility
standards which are less than half this amount.) The
nmet hodol ogy used to determne the eligibility of persons in
this new category is largely left to the states. In January
of 2001, Vernont opted to adopt this coverage category
t hrough the follow ng | anguage in an appropriations bill:

(h) O the above special funds, $46,000 shall be used

to extend Medicaid eligibility to disabled workers in

famlies whose incone is | ess than 250 percent of the
federal poverty level and who woul d be considered to be

recei ving suppl enental security incone (SSI) except for
earnings in excess of SSI incone limts that are
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attributable to savings fromearnings. |In addition, up
to $500 per nonth of the disabled worker’s Soci al
Security disability insurance paynents shall be

di sregarded in the Medicaid eligibility determ nation
The conm ssioner shall have the authority to establish
program prem uns and ot her cost-sharing charges by rul es
for such coverage. These funds shall be matched with
avai |l abl e federal funds.

Omi bus Appropriation, Public Act
62, 8 121 (H 554), 1999

The petitioner argues that this enabling | egislation
requires a state opting to enact this category to carry over
t he net hodology into all of its other Medicaid prograns,
including its nedically needy program However, the
petitioner points to nothing in the federal statute which
woul d cause himor anyone else reading it to reach that
conclusion. He further argues that it was the intent of the
Vernont | egislature not just to create a new category for the
wor ki ng di sabl ed but to extend the nethodol ogy described in
the appropriation to all Medicaid prograns, including the
nmedi cal | y needy spend-down program

The petitioner urges his interpretation largely on the
basis of information he obtained fromthe Centers for
Medi care and Medicaid Services (CV5) web site involving a
June 2003 report which he clains shows that many ot her states

have adopt ed worki ng di sabl ed disregards in their spend-downs
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calculations.® Although a review of that report does not
indicate that this is the case, the report itself concerns a
di fferent Medicaid federal “work-ticket” option not adopted
by Vernont. A nore recent report fromthe same web site
concerning the program actually used by Vernont and many
other states® did not contain any information indicating that
any state has adopted special working disabled deductions in
t he spend-down program Even if the report had shown this to
be true, it would not indicate that DCF is required by
federal statute and regulation to adopt work disregards in
its nedically needy program

DCF mai ntains that the above | anguage in the federal
statute allows the state to adopt a new category of Medicaid

coverage for disabled working persons but does not require it

or even allow it to adopt new disregards in its other
prograns, including the nedically needy “spend-down” program
DCF argues, relying on a decision of the federal court of

appeal s in DeJesus v. Perales, 770 F.2d 316, 326 (2". Gir.

1985), that the spend-down calculation is not part of the
basic standard to be enployed in Medicaid eligibility but

rat her a nethod by which an applicant who does “not neet the

5 See http://ww. gao. gov/ news. i t enms/ d03587. pdf
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standard can nonetheless bring its excess incone down to the
| evel required for inclusion in the Medicaid program” Thus,
the term“Medicaid eligibility determ nation” in the above

| egislative directive neans only Medicaid eligibility under a
categorical program and not the nethodol ogy used to find
persons eligible as nedically needy who do not neet the
regul ar categorical standards.

DCF further relies on | anguage in the code of federal
regul ations at 42 CF.R 8§ 435.811(a) which requires that “to
determne the eligibility of nmedically needy individuals, a
Medi cai d agency nmust use a single incone standard” as a
prohi biti on agai nst enpl oyi ng speci al deductions for working
i ndi vi dual s who are seeking to neet requirenments through a
spend-down which it does not use for other SSI-rel ated
i ndividuals. Furthernore, DCF argues that the code of
federal regulations specifically requires that “the agency
nmust deduct the followi ng anbunts fromincone to determ ne
the individual’s countable inconme [for nedically needy
prograns] . . . [f]or aged blind or disabled individuals in
States covering all SSI recipients, the agency nust deduct

anounts that would be deducted in determning eligibility

6 “The Effectiveness of Medicaid Buy-In Programs in Pronoting the
Enpl oynent of People with Disabilities.” June 2004, Appendix A
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under SSI.” 42 CF.R 8 435.831. These reqgulations, in
DCF s view, require that SSI disabled working persons be
subj ect to the sanme deductions as all others who do not neet
categorical requirenents when they try to neet Medicaid
standards through the spend-down.

DCF is correct that at the time Vernont opted into the
programin 1999, the federal agency, the Center for Medicare
and Medi caid Services of the Departnent of Health and Human
Services (CM5), had regulations in place which interpreted
the federal Medicaid statute as requiring that all persons
applying as nedically needy be subjected to the sanme uniform
standard. See “Medicaid Eligibility Goups and Less
Restrictive Methods of Determ ning Countable |Inconme and
Resources” May 11, 2001, at

wwwv. cs. hhs. gov/ nedicaid/eligibility/elig0501. pdf CMS

reinterpreted that statute by anmendi ng 42 CFR 1007 on January
11, 2001 to allow for nore liberal eligibility nmethodol ogi es.
See 66 Fed. Reg. 2316 (2001). CMS has nade it clear that it

woul d now al | ow wor ki ng di sabl ed deductions in the nedically

needy programto receive federal financial participation.

See “Medicaid Eligibility Goups and Less Restrictive Mthods
of Determ ning Countable |Income and Resources.” Supra,

paragraph Cl. The corollary to that assertion is that it
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woul d not have all owed such a schene prior to January 11,
2001 and, indeed, never required such a schene either now or
then. Thus, DCF s argunent that the federal statute did not
require the adoption of such nethodologies in the nedically
needed programis well-supported. That being the case, it
nmust al so be true that the legislature’s direction in the
1999 appropriations bill to DCF (then PATH) to expand the
Medi cai d program nmust have neant an expansion within the
parameters of federal financial participation then extant,
which in 1999 woul d not have included the nedically needy
pr ogr am

It must be concluded that DCF s regul ati on prohibiting
t he use of working disabled deductions in the nedically needy
programis not in conflict with either federal or state |aw
It does appear, however, that under 42 USC 1396a(c)(2), DCF

may now have the authority, if it wishes to exercise it, to

apply those deductions to its nedically needy program Since
DCF has largely relied on its perceived inability under
federal |aw to apply working di sabl ed deductions in the
spend-down programto defend its decision, it is now

i ncunbent upon DCF to review this ruling of CVM5 and to
determ ne whether it w shes to exercise the option of

expandi ng those disregards. This case is remanded to DCF to
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review CM5 ruling and to make a decision as to whether or
not it wishes to now grant those deductions to the petitioner
and ot her working di sabl ed persons. The petitioner should
understand that if DCF decides not to exercise its authority
to extend the deductions, the Board is in no position to
override that policy decision as such a decision is a

di scretionary one for the agency and the | egislature.

HH#H#



